I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LARRY GREEN ) ClVIL ACTI ON
V.

ACVE MARKETS, | NC. E NO. 05-3427

MEMORANDUM AND ORDER

Fullam Sr. J. May 24, 2006

Def endant has noved for summary judgnment in this enpl oynent
di scrim nation case. Because under the facts as viewed nost
favorably to him Plaintiff cannot establish that his enpl oyer
di scrim nated against himon the basis of age or disability, |
will grant the notion.

Plaintiff worked for Acnme Markets for approximately 18
years. Hi s problenms with his enployer apparently began after
Acnme was acquired by Al bertsons, Inc. Albertsons offered a one-
time buyout to enployees with at |east 20 years of service.

Al bertsons al so brought in a new manager who was, in Plaintiff’s
vi ew, abusive. This new manager forced Plaintiff to work much

| onger hours and infornmed Plaintiff that he had a “bulls-eye” on
hi m and that he was “‘54 vintage", “old”, and “washed up”. Larry
Green Dep. at 67. These statenents occurred approxi mately two
years before Plaintiff left Acme. During a | ater argunent
between Plaintiff and the manager, the manager referred to
Plaintiff and ot her enpl oyees as “Acne trash.” Shortly after

that altercation Plaintiff inforned the manager that he suffered



from sl eep apnea, and requested accommodation in the form of
reduced hours, which the manager denied. Sone two nonths |ater,
on Septenber 25, 2003, Plaintiff resigned to accept a position
wi th a another conpany at slightly less pay and with a nore
agreeabl e work schedule. After resigning fromAcne, Plaintiff
filed a charge with the Pennsyl vania Human Rel ati ons Conmi ssi on
al l eging constructive discharge and di scrim nation based upon age
(56) and disability (sleep apnea).

Plaintiff has produced deposition testinony from other
enpl oyees who expressed their subjective belief that Al bertsons
wanted to force out “people with many years with the conpany” and
repl ace themw th younger workers. Dep. of Gary Futty at 37-38.
The 2001 buyout offer is described as evidence of that desire.
Def endant, however, has produced unrebutted evi dence that
enpl oyees who accepted the offer were sonetines replaced by
younger workers, sonetines replaced by ol der workers, and
sonetimes not replaced at all.

The allegations in this case are simlar to those in Duffy

v. Paper Magic G oup, Inc., 265 F.3d 163 (3d Cir. 2001). As in

t hat case, “although the above allegations indicated that
[Plaintiff] experienced stress and disconfort on the job, [he]
did not provide sufficient evidence that [he] was constructively
di scharged or otherw se suffered an adverse enpl oynent action.”

Id. at 168. Especially in light of the fact that Plaintiff never



filed any conpl aint pursuant to Defendant’s anti-discrimnation
policies, his age discrimnation claimcannot stand.

Summary judgnent al so nust be granted on Plaintiff’s
disability claim | need not deci de whether sleep apnea can
qualify as a disabling condition because Plaintiff did not begin
treatnent for his condition until about or after he resigned, he
has not shown that he suffered an adverse enpl oynent action
related to his condition, and he did not avail hinself of
Def endant’ s conpl ai nt procedures.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LARRY GREEN ) ClVIL ACTI ON
V.

ACVE MARKETS, | NC. NO. 05-3427

ORDER

AND NOW this 24th day of May 2006, upon consi deration of
Def endant’ s Motion for Summary Judgnent, the response thereto,
and after hearing the argunents of counsel on May 15, 2006, it is
her eby ORDERED t hat :

Def endant’ s Motion is GRANTED. Summary Judgnent is hereby
entered IN FAVOR CF Defendant, ACME MARKETS, | NC. and AGAI NST
Plaintiff, LARRY GREEN.

BY THE COURT:

[s/ John P. Fullam
Ful | am Sr. J.




